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Via First Class and Electronic Mail
Mayor Ann M. Thane
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City Hall
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Via First Class Mail
Gerard De Cusatis, Corporation Counsel
Corporation Counsel' s Offrce
City Hall
61 Church Street
Amsterdam, NY 12010
Tel: (518) 842-1414

Re: City of Amsterdam's Executive Order 2014-2Issued On August 6,2074
Governing City Employees' Interactions With Council Members

Dear Mayor Thane and Corporation Cor:nsel Cusatis:

I write on behalf of the New York Civil Liberties Union about Executive Order 2014-2,
which regulates the interactions between City employees and its council members (the "Order").
The Order improperly prohibits any meetings from taking place between a City employee and
council members "to discuss policy, the work performance of any employee, or department
operations" without notification to your Offrce and approval by you. Further, its requirement
that all requests for information by a council member to an employee and all responses thereto be
copied to the Mayor's Office is not constitutionally permissible. Assuming this Order is in effect,
we request that you revoke it immediately because it violates the First Amendment rights of
public employees when they speak as private citizens to make statements about non-confidential
matters of public concern.

Specifically, our concems rest on the notification and pre-clearance requirements that
may have a broad inhibiting effect on all City employees -- chilling potential speech before it
happens, even for those who might ultimately receive permission to speak. Further, the prior
approval mechanism allows you to control the timing of the intended speech, raising the
potential to destroy the immediate relevance of the comment. For these reasons, the Order runs
afoul of the general presumption against prior restraints on speech.



In prior cases brought by the NYCLU, the federal courts have struck down government
policies like Executive Order 2014-2. In 1998, the Second Circuit ruled unconstitutional policies
of New York City's Child Welfare Administration and the Human Resources Administration that
required employees to refer all media inquiries about agency matters to the agencies' media-
relations offrces. See Harman v. City of New York, 140 F.3d 117,I24 (2d. Cir. 1998). And in
litigation against the New York Police Department, the federal district court for the Southem
District of New York ruled unconstitutional an NYPD policy that required employees to notify
the NYPD about their intent to make public statements about non-confidential matters pertaining
to the NYPD, to seek arrd obtain the consent of the Police Commissioner before making such
statements, to report to the NYPD about any such statements after making them, and that a
supervisory official be present for any legislative testimony offered by an NYPD employee. See

Latino Officers Ass'n v. Safir, No. 97-3143,1997 WL 426099 (S.D.N.Y. July 30, 1997); Latino
A@, 165 F.Supp.2d 587,592 (S.D.N.Y. 2001).t

In light of the above decisions, we ask that you immediately revoke the Order and any
related policies (including those policies that effectuate the Order) to ensure that no City of
Amsterdam policy uniawfully burdens the free speech rights of its employees. To that end, a
decision simply to refrain from enforcing the Order would not eliminate the constitutional
problem, as many employees will be deterred simply by the existence of the Order and any
related policies that have been arurounced and/or have been distributed to City employees.

Thank you for your prompt attention to this matter. I will call you next week to see how
you intend to respond to this request.

Enclosure
Cc (via First Class Mail):

Amsterdam City Council
Council Member Edward W. Russo

' After the federal district court held that the policy violated the First Amendment and preliminarily enjoined the
NYPD from enforcing it, the City then abandoned the policy's consent requirement. However, the City of New
York appealed the ruling about the notice and reporting provisions, In March 1999, the Court of Appeals then
vacated the District Court's order on these notice and reporting provisions and sent the case back for a trial. See

Latino Officers Ass'n v. Safir, 170 F.3d 167, 173 (2d Cir. 1999). A tial was held on November 1999. And, in
September 2001, the District Court ruled that the notice and reporting provisions violated the First Amendment. See

Latino Officers Ass'n, 165 F.Supp.2d at 592.

Sincerely yo^urs,
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