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The staff of the Committee on Open Government is authorized to issue advisory opinions. The 
ensuing staff advisory opinion is based solely upon the information presented in your 
correspondence. 

Dear Mr. Skrocki: 

As you are aware, I have received your correspondence and related materials. Please note 
that the staff of the Committee is now three and that we receive more than eight-hundred requests 
annually for written advisory opinions. I hope that you will accept my apologies for the delay in 
response. Having reviewed the documentation, I offer the following comments. 

First, it is emphasized that the Freedom ofInformation Law pertains to existing records and 
that §89(3)(a) states in part that an agency, such as the City of Amsterdam, is not required to create 
a record in response to a request. For instance, in response to your request for the number of 
residential homes sold in 2009, the number of residential homes improved in 2009, the number of 
residential properties reassessed in 2009, the number of such properties with increased assessments 
in 2009, and the largest percentage increase in assessed property value in 2009, you were informed 
that those items "are not a statistic of which I keep a record." Stated differently, the response 
indicates that there are no records that would specify the numbers, totals or percentage that you 
requested. In the future, rather than seeking records indicating a "number" or a "listing", which may 
not exist, it is suggested that you request existing records, i.e. , "records identifying residential 
properties that were reassessed", or "records identifying residential properties improved in 2009". 

Second, insofar as records exist and are maintained by or for an agency, they are subject to 
rights conferred by the Freedom of Information Law. In brief, that statute is based upon a 
presumption of access. Stated differently, all records of an agency are available, except to the extent 
that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) 
through (k) of the Law. 

Insofar as the information of your interest exists in the form of a record or records, I believe 
that they must be disclosed. Further, §89(3)(a) states in part that "When an agency has the ability 
to retrieve or extract a record or data maintained in a computer storage system with reasonable effort, 
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it shall be required to do so." Therefore, if, for example, data can be extracted with reasonable effort 
from the City's electronic information system that identifies properties sold, improved or reassessed, 
it would be obliged to do so to comply with the Freedom of Information Law. Again, I do not 
believe that it would required to provide "numbers"; upon receipt of the data extracted, you could 
determine a number on your own initiative. 

I note that one of the grounds for denying access, §87(2)(b), authorizes an agency to withhold 
records to the extent that disclosure would constitute "an unwarranted invasion of personal privacy." 
However, §89(2)( c )(iv) specifies that "disclosure shall not be construed to constitute an unwarranted 
invasion of personal privacy ... when a record or group of records relates to the right, title or interest 
in real property, or relates to the inventory, status or characteristics of real property, in which case 
disclosure and providing copies of such record or group of records shall not be deemed an 
unwarranted invasion of personal privacy." 

Lastly, you wrote that the City of Amsterdam "has no written policy covering Freedom of 
Information Law." In this regard, when the current version of that statute, with ensuing amendments, 
became effective in 1978, the governing body of a public corporation, i.e., the City Council in the 
City of Amsterdam, was required to adopt procedural rules designed to implement the Freedom of 
Information Law based on regulations promulgated by the Committee on Open Government. The 
Committee's regulations, as well as model regulations that enable units of local government to 
readily develop proper procedures, are accessible on the Committee's website. 

One element ofthe regulations involves a requirement that the governing body designate one 
or more "records access officers." A records access officer has the duty of "coordinating"an 
agency's response to requests for records. If any portion of a request is denied, the applicant must 
be informed ofthe reason and the right to appeal. The appeal is made to the governing body or its 
designee. If an appeal is denied, the applicant may seek judicial review of the denial, and the agency 
has burden of proving that the records were justifiably withheld. I note that if the applicant 
"substantially prevails" in such a proceeding, the court may award attorney's fees, payable by the 
agency, when it is found either that the agency had no reasonable for denying access or failed to 
abide by the time limitations for responding to a request or an appeal in accordance with §89(3)(a) 
and (4)(a) of the Freedom oflnformation Law. 

In an effort to enhance understanding of and compliance with the Freedom of Information 
Law, copies of this opinion will be forwarded to City officials. 

I hope that I have been of assistance. 

RJF:jm 
cc: Hon. Ann Thane, Mayor 

City Council 

Sincerely, 

O ' J. , 1 ,~ 
Robert 1. Freeman 
Executive Director 


