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Vito L. Greco, City Supervisor (vgreco@co.montgomery.ny.us) 
Jeffrey Stark, City Supervisor (jstark@co.montgomery.ny.us) 
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Thomas P. DiMezza, Town Supervisor (tdimezza@co.montgomery.ny.us) 
Herbert T. Allen, Town Supervisor (hallen@co.montgomery.ny.us) 
William E. Strevy, Town Supervisor (wstrevy@co.montgomery.ny.us) 
Lawrence Coddington, Town Supervisor (lcoddington@co.montgomery.ny.us) 
Thomas L. Quackenbush, Town Supervisor (tquackenbush@co.montgomery.ny.us) 
Gregory W. Rajkowski, Town Supervisor (grajkowski@co.montgomery.ny.us) 
Brian Sweet, Town Supervisor (bsweet@co.montgomery.ny.us) 
John W. Thayer, Town Supervisor (jthayer@co.montgomery.ny.us) 
Dominick Stagliano, Town Supervisor (dstagliano@co.montgomery.ny.us) 
Montgomery County Board of Supervisors  
County Annex Building 
P.O. Box 1500 
Fonda, NY 12068 
 
 Re:  County funding of the Shrine of Our Lady of Martyrs 
 
Dear Mr. Walters, et al:  
 
  We write to follow up on our March 30, 2012 letter to the Montgomery County 
Board of Supervisors (“the Board”) concerning the Board’s tourism grant to the Shrine 
of Our Lady of Martyrs (“the Shrine”). We understand that the Board is considering a 
resolution to amend the original grant. See Res. No. 91, 2012 Montgomery Cnty. Bd. of 
Comm’rs (N.Y. Apr. 24, 2012), available at http://www.co.montgomery.ny.us/ 
resolutions/packet.asp?id=1260#res4215. This resolution would require “that no public 
money in the form of the tourism grant be used for sectarian purposes” and that “all 
grant money . . . shall be used for valid, secular, tourism-related purposes, such as 
advertising, payment of speakers discussing the history of the County and the like.” Res. 
No. 91, 2012 Montgomery Cnty. Bd. of Comm’rs (N.Y. Apr. 24, 2012), available at 
http://www.co.montgomery.ny.us/resolutions/packet.asp?id=1260#res4215. 
 
  We appreciate that the Board is taking this issue seriously and considering ways 
to ensure that County funds are not spent in violation of the Establishment Clause of the 
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First Amendment to the U.S. Constitution. But while the proposed amendment to the 
resolution would be a step forward, it would not cure the constitutional violation raised 
by the grant. The County would still be granting funds directly to a religious 
organization for the support of a religious ceremony. Even though the funds would be 
restricted to items and activities that are themselves secular, all such items and activities 
would ultimately aid the religious event. In other words, it is impossible to insulate the 
public funding from the religious celebration here without revoking the funding entirely. 
 
  Decisions of the federal courts—including the decisions of the United States 
Supreme Court—are unambiguous. When the government pays for items or tasks that 
are, in isolation, intrinsically secular but are ultimately used to support religious 
worship or religious instruction, the government violates the Establishment Clause. See 
Mitchell v. Helms, 530 U.S. 793, 837–38, 857–58 (2000) (O’Connor, J., concurring) 
(Establishment Clause prohibits use of secular federally-funded materials and 
equipment, such as computers, to advance a parochial school’s religious mission); 
Comm. for Pub. Educ. & Religious Liberty v. Nyquist, 413 U.S. 756, 762–63, 774 (1973) 
(funding of secular maintenance and repair work at religious schools “subsidize[d] 
directly the religious activities of sectarian . . . schools”); Tilton v. Richardson, 403 U.S. 
672, 683 (1971) (funding facilities at religiously affiliated colleges unconstitutional 
where facilities were used for religious activities).  
 
  For example, in Americans United for Separation of Church & State v. Prison 
Fellowship Ministries, 509 F.3d 406, 418–19, 424–25 (8th Cir. 2007), the Eighth 
Circuit held that the government is prohibited from funding secular items such as 
telephone, mailing, computer, copying, and other office costs when those items are used 
to support a predominantly religious program. In Gilfillan v. City of Philadelphia, 637 
F.2d 924 (3d Cir. 1980), the Third Circuit found that a City’s expenditure of public funds 
to support a Papal Mass was unconstitutional. Id. at 934. Many of the funded items were 
secular, including “flowers and shrubbery” and a sound system. Id. at 930. The City 
argued that the expenditures were designed to further “a public relations purpose . . . 
[by] help[ing] put Philadelphia in a good light.” Id. The grant was nevertheless held 
unconstitutional because it “advanc[ed] religion.”Id. at 931. Moreover, in Newman v. 
City of East Point, 181 F. Supp. 2d 1374, 1381 (N.D. Ga. 2002), the court found that the 
use of public funds to “produce, duplicate and distribute a flyer advertising” a religious 
service violated the Establishment Clause by leading “an objective observer [to] . . . 
conclude that the City . . . has endorsed religion.” 
 

Similarly to the City of Philadelphia in Gilfillan, the County asserts in its 
proposed new resolution that it wishes to further tourism, but like in Gilfillan, the public 
funding would still unconstitutionally support a religious event.  See 637 F.3d at 931.  
Using the grant to support advertising of the canonization ceremony would, as in 
Newman, unconstitutionally promote a religious ceremony.  See 181 F. Supp. 2d at 1381.  
And use of the funds to pay historical speakers at the ceremony would still aid a 
religious event even if the historical speeches are purely secular. 
  
   To be sure, the government can constitutionally provide funds to a religiously 
affiliated organization to support projects or programs that are entirely secular in 
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nature. For example, the government may help fund a food drive by a religiously 
affiliated food bank when no religious activity is involved in the gathering or 
distribution of food. In the case of grants for such secular projects to religiously-
affiliated groups, the kinds of grant restrictions added by the proposed new resolution 
would be praiseworthy and would help ensure the constitutionality of the funding. But 
where, as here, the funded program or project is intrinsically religious, attempting to 
restrict the public funding to secular uses simply cannot work and cannot save the 
constitutionality of the grant. 

 
We therefore continue to urge you to revoke the $750 grant to the Shrine. We 

understand that the Board is scheduled to vote on this issue on April 24th, and so we 
would appreciate a response to this letter by April 27th. If you have any questions or 
would like to discuss this issue further, please contact Benjamin Hazelwood at (202) 
466-3234 or hazelwood@au.org. 

 
      Sincerely, 
        
             
 
 
      Ayesha N. Khan, Legal Director 

Alex Luchenitser, Associate Legal Director 
 Benjamin N. Hazelwood, Madison Fellow* 

 
* Admitted in New York only. Directly supervised by 
Ayesha N. Khan, a member of the D.C. Bar. 


